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into the Civil Service Retirement and 
Disability Fund. 

(2) Unless the court order specifically 
states otherwise, when an employee an-
nuity is payable, a court order using 
the terms specified in paragraph (b)(1) 
of this section satisfies the require-
ments of § 838.303(b)(2) and awards the 
former spouse a benefit to be paid in 
equal monthly installments at 50 per-
cent of the gross annuity beginning on 
the date the employee annuity com-
mences or the date of the court order, 
whichever comes later, until the spe-
cific dollar amount is reached. 

[79 FR 46627, Aug. 8, 2014] 

COMPUTATION OF BENEFITS 

§ 838.621 Prorata share. 
(a) Pro rata share means one-half of 

the fraction whose numerator is the 
number of months of Federal civilian 
and military service that the employee 
performed during the marriage and 
whose denominator is the total number 
of months of Federal civilian and mili-
tary service performed by the em-
ployee through the day before the ef-
fective date of phased retirement or 
separation for retirement, as applica-
ble to the annuity calculation. In the 
computation of the division of phased 
retirement annuity and a composite re-
tirement annuity, a pro rata share will 
be computed through the day before 
the effective date of an employee’s 
phased retirement for the computation 
of the division of a phased retirement 
annuity and then recomputed for divi-
sion of the composite retirement annu-
ity under §§ 831.1742 and 848.502. 

(b) A court order that awards a 
former spouse a prorata share of an 
employee annuity or a refund of em-
ployee contributions by using the term 
‘‘prorata share’’ and identifying the 
date when the marriage began satisfies 
the requirements of §§ 838.305 and 
838.504 and awards the former spouse a 
prorata share as defined in paragraph 
(a) of this section. 

(c) A court order that awards a por-
tion of an employee annuity as of a 
specified date before the employee’s 
phased retirement or retirement 
awards the former spouse a pro rata 
share as defined in paragraph (a) of this 
section. 

(d) A court order that awards a por-
tion of the ‘‘value’’ of an annuity as of 
a specific date before retirement, with-
out specifying what ‘‘value’’ is, awards 
the former spouse a prorata share as 
defined in paragraph (a) of this section. 

[57 FR 33574, July 29, 1992, as amended at 79 
FR 46627, Aug. 8, 2014] 

§ 838.622 Cost-of-living and salary ad-
justments. 

(a)(1) A court order that awards ad-
justments to a former spouse’s portion 
of an employee annuity stated in terms 
such as ‘‘cost-of-living adjustments’’ or 
‘‘Cola’s’’ occurring after the date of the 
decree but before the date of phased re-
tirement or retirement provides in-
creases equal to the adjustments de-
scribed in or effected under 5 U.S.C. 
8340 or 8462. 

(2) A court order that awards adjust-
ments to a former spouse’s portion of 
an employee annuity stated in terms 
such as ‘‘salary adjustments’’ or ‘‘pay 
adjustments’’ occurring after the date 
of the decree provides increases equal 
to the adjustments described in or ef-
fected under 5 U.S.C. 5303, until the 
date the individual enters phased re-
tirement status or retires. 

(b)(1) Unless the court order directly 
and unequivocally orders otherwise, a 
court order that awards a former 
spouse a portion of an employee annu-
ity either on a percentage basis or by 
use of a fraction or formula provides 
that the former spouse’s share of the 
employee annuity will be adjusted to 
maintain the same percentage or frac-
tion whenever the employee annuity 
changes as a result of— 

(i) Salary adjustments occurring 
after the date of the decree and before 
the employee retires; and 

(ii) Cost-of-living adjustments occur-
ring after the date of the decree and 
after the date of the employee’s retire-
ment. 

(2) A court order that awards a 
former spouse a specific dollar amount 
from the employee annuity prevents 
the former spouse from benefiting from 
salary and cost-of-living adjustments 
after the date of the decree, unless the 
court expressly orders their inclusion. 

(c)(1)(i) Except as provided in para-
graph (b) of this section, a court order 
that contains a general instruction to 
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calculate the former spouse’s share ef-
fective at the time of divorce or sepa-
ration entitles the former spouse to the 
benefit of salary adjustments occurring 
after the specified date to the same ex-
tent as the employee. 

(ii) To prevent the application of sal-
ary adjustments after the date of the 
divorce or separation, the court order 
must either state the exact dollar 
amount of the award to the former 
spouse or specifically instruct OPM not 
to apply salary adjustments after the 
specified date in computing the former 
spouse’s share of the employee annu-
ity. 

(2)(i) Except as provided in paragraph 
(b) of this section, a court order that 
requires OPM to compute a benefit as 
of a specified date before the employ-
ee’s phased retirement or retirement, 
and specifically instructs OPM not to 
apply salary adjustments after the 
specified date in computing the former 
spouse’s share of an employee annuity, 
provides that the former spouse is enti-
tled to the application of cost-of-living 
adjustments after the date the indi-
vidual enters phased retirement status 
or retires (if the employee does not 
enter phased retirement status first), 
in the manner described in § 838.241. 

(ii) To award cost-of-living adjust-
ments between a specified date and the 
employee’s phased retirement or re-
tirement, the court order must specifi-
cally instruct OPM to adjust the 
former spouse’s share of the employee 
annuity by any cost-of-living adjust-
ments occurring between the specified 
date and the date the employee enters 
phased retirement status or retires (if 
the employee does not enter phased re-
tirement status first). 

(iii) To prevent the application of 
cost-of-living adjustments that occur 
after the employee annuity begins to 
accrue to the former spouse’s share of 
the employee annuity, the decree must 
either state the exact dollar amount of 
the award to the former spouse or spe-
cifically instruct OPM not to apply 
cost-of-living adjustments occurring 
after the date the employee enters 
phased retirement status or retires (if 
the employee does not enter phased re-
tirement status first). 

[57 FR 33574, July 29, 1992, as amended at 79 
FR 46627, Aug. 8, 2014] 

§ 838.623 Computing lengths of service. 
(a) Sections 838.242 and 838.441 con-

tain information on how OPM cal-
culates lengths of service. 

(b) Unless the court order otherwise 
expressly directs— 

(1) For the purpose of describing a pe-
riod of time to be excluded from any 
element of a computation, the term 
‘‘military service’’ means military 
service as defined in section 8331(13) of 
title 5, United States Code, and does 
not include civilian service with the 
Department of Defense or the Coast 
Guard; and 

(2) For the purpose of describing a pe-
riod of time to be included in any ele-
ment of a computation, the term 
‘‘military service’’ means all periods of 
military and civilian service performed 
with the Department of Defense or the 
Coast Guard. 

(c)(1) When a court order directed at 
employee annuity (other than a phased 
retirement annuity or a composite re-
tirement annuity) contains a formula 
for dividing employee annuity that re-
quires a computation of service worked 
as of a date prior to separation and 
using terms such as ‘‘years of service,’’ 
‘‘total service,’’ ‘‘service performed,’’ 
or similar terms, the time attributable 
to unused sick leave will not be in-
cluded. 

(2) When a court order directed at 
employee annuity other than a phased 
retirement annuity or a composite re-
tirement annuity contains a formula 
for dividing employee annuity that re-
quires a computation of ‘‘creditable 
service’’ (or some other phrase using 
‘‘credit’’ or its equivalent) as of a date 
prior to retirement, unused sick leave 
will be included in the computation as 
follows: 

(i) If the amount of unused sick leave 
is specified, the court order awards a 
portion of the employee annuity equal 
to the monthly employee annuity at 
retirement times a fraction, the nu-
merator of which is the number of 
months of ‘‘creditable service’’ as of 
the date specified plus the number of 
months of unused sick leave specified 
(which sum is rounded to eliminate 
partial months) and whose denomi-
nator is the months of ‘‘creditable 
service’’ used in the retirement com-
putation. 
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